
IN RE DOMESTIC AIRLINE TRAVEL ANTITRUST LITIGATION
2018 WL 4441507 (D.D.C. 2018)

IN RE DOMESTIC AIRLINE TRAVEL ANTITRUST LITIGATION
This Document Relates To: ALL CASES

MDL Docket No. 2656, Misc. No. 15-1404 (CKK)

United States District Court, District of Columbia

September 13, 2018

INTERNATIONAL AIR TRANSPORT ASSOCIATION, Non-Party Respondent, represented by Thomas J.
Lang, HAYNES AND BOONE, LLP & Michael James Scanlon, HAYNES AND BOONE, LLP.

WILLIAM YOUMANS, on behalf of himself and all others similarly situated, Plaintiff, represented by Kit A.
Pierson, COHEN MILSTEIN SELLERS & TOLL PLLC.

SHAWN JAIN, Plaintiff, represented by Gary Edward Mason, WHITFIELD BRYSON & MASON LLP.

RACHEL GOLIAN, on behalf of herself and all others similarly situated & ISRAEL KATZ, Plaintiffs,
represented by Ronald J. Aranoff, Wollmuth Maher & Deutsch LLP.

COLLEEN PANZINO, Plaintiff, represented by W. Scott Simmer, BARON & BUDD, P.C.

CHRISTOPHER DEVIVO, Plaintiff, represented by Mark I. Labaton, ISAACS FRIEDBERG & LABATON.

JACK SNIADO, JULIA L. HOLT, On Behalf of Themselves and All Others Similary Situated & JAY WINTON,
Plaintiffs, represented by Barbara J. Hart, LOWEY DANNENBERG, P.C., pro hac vice.

LILIAN M. RAJI, On behalf of herself and all others similarly situated, Plaintiff, represented by Todd S.
Garber, FINKELSTEIN, BLANKINSHIP, FREI-PEARSON & GARBER, LLP.

STEVEN HERSH, individually and on behalf of all those similarly situated & CURTIS PALMER, Plaintiffs,
represented by Linda P. Nussbaum, NUSSBAUM LAW GROUP, P.C.

ELIZABETH A. CUMMING, KENNETH A. NELSON, JONATHAN SHANKLE, BRADFORD TOMLIN,
WHITNEY TOMLIN, both individually and on behalf of all others similarly situated, YVETTE WHEELER &
PETER EVERITT, Plaintiffs, represented by Warren T. Burns, BURNS CHAREST LLP, pro hac vice.

MICHAEL KROMAR, SHERI ROSALIA, CHRISTOPHER TURTZO, JOSH STAMPS & RICHARD
WARCHOL, Plaintiffs, represented by Patrick J. Coughlin, ROBBINS GELLER RUDMAN & DOWD LLP.

KAYLA REPAN, Plaintiff, represented by Frederic S. Fox, KAPLAN FOX & KILSHEIMER, LLP.

STATE-BOSTON RETIREMENT SYSTEM, on behalf of itself and all others similarly situated & ULLICO INC.,
On behalf of itself and all others similarly situated, Plaintiffs, represented by Jay L. Himes, Labaton Sucharow
LLP.

CHARLES CURLEY, Individually and on Behalf of All Others Similarly Situated & STELLA BANGIYEVA,
Plaintiffs, represented by Gregory E. Del Gaizo, ROBBINS UMEDA LLP.

EILEEN SILVER, on behalf of herself and all others similarly situated, Plaintiff, represented by Jayne Arnold
Goldstein, Shepherd Finkelman Miller & Shah LLP.

AMY BESS, Individually and on behalf of all others similarly situated, Plaintiff, represented by Kimberly A.
Kralowec, KRALOWEC LAW, P.C.

KATHRYN LAVIN, on behalf of herself and all others similarly situated, Plaintiff, represented by Michael
David Hausfeld, HAUSFELD LLP.

MICHELE ANDRADE, on behalf of herself and all others similarly situated, Plaintiff, represented by Allan
Steyer, STEYER LOWENTHAL BOODROOKAS ALVAREZ & SMITH LLP, pro hac vice.

MICHAEL BACKUS, on behalf of himself and all others similarly situated, Plaintiff, represented by Raymond
J. Farrow, KELLER ROHRBACK LLP, pro hac vice.

BARBARA E. HARTLEY, on behalf of herself and all others similarly situated, Plaintiff, represented by
Francis O. Scarpulla, LAW OFFICES OF FRANCIS O. SCARPULLA.

1 of 10



ETHAN BRODSKY, JEFFREY ROBB & VALBONA ALLA, Plaintiffs, represented by Shpetim Ademi, ADEMI
& O'REILLY LLP.

LOIS GIORDANO, individually and on behalf of all others similarly situated, Plaintiff, represented by
Benjamin F. Johns, CHIMICLES & TIKELLIS, LLP.

ELSIE M. JONES & CHONG HUMMEL, INDIVIDUALLY AND ON BEHALF OF ALL OTHERS SIMILARLY
SITUATED, Plaintiffs, represented by Kimberly A. Justice, KESSLER TOPAZ MELTZER & CHECK, LLP.

JEFFREY HARDIMON, ON BEHALF OF HIMSELF AND ALL OTHERS SIMILARLY SITUATED, Plaintiff,
represented by Marc H. Edelson, EDELSON & ASSOCIATES, LLC.

LEON COATS, RON COATS, CAROLYN COLLINS, HOWARD COLLINS & ROSEMARIE GABRIELE,
Plaintiffs, represented by Allan Kanner, KANNER & WHITELEY, L.L.C.

SOLOMON FRIEDMAN, Plaintiff, represented by Nancy A. Kulesa, SCHATZ NOBEL IZARD, P.C.

LARRY MORRISON, Individually and on behalf of all others similarly situated, Plaintiff, represented by Jeffrey
S. Abraham, ABRAHAM FRUCHTER & TWERSKY LLP.

GABRIEL WATKINS, on behalf of himself and all others similarly situated, Plaintiff, represented by Michael
Goldberg, BAKER BOTTS L.L.P.

JAMES L. STEWART, Plaintiff, represented by Azra Z. Mehdi, MEHDI FIRM, PC.

STEPHANIE JUNG, on behalf of herself and all others similarly situated, Plaintiff, represented by Steven N.
Williams, COTCHETT, PITRE, SIMON & MCCARTHY & Adam J. Zapala, COTCHETT, PITRE &
MCCARTHY, LLP.

JENNIFER BERDAY, on behalf of herself and all others similarly situated, Plaintiff, represented by Lynn A.
Toops, COHEN & MALAD LLP, pro hac vice & Richard E. Shevitz, COHEN & MALAD LLP, pro hac vice.

KUMAR PATEL, on behalf of themselves and all others similarly situated & RAJESH PATEL, on behalf of
themselves and all others similarly situated, Plaintiffs, represented by Natalie Finkelman Bennett,
SHEPHERD, FINKELMAN, MILLER & SHAH, LLP.

AARON LAY, on behalf of himself and all others similarly situated & THERESA BROWN, on behalf of herself
and all others similarly situated, Plaintiffs, represented by Gregory F. Coleman, GREG COLEMAN LAW PC,
pro hac vice.

XAVIER BESS, Individually and on Behalf of All Those Similarly Situated, JORDAN LEIGH & ALANA
COSTANTINO, Plaintiffs, represented by George A. Zelcs, KOREIN TILLERY, LLC, pro hac vice.

VINCENT PANFIL, on behalf of themselves and all others similarly situated & RICHARD E. KRAFT,
Plaintiffs, represented by John R. Malkinson, MALKINSON & HALPERN, P.C.

LARISSA D. KOSITS, Plaintiff, represented by Elizabet C. Pritzker, PRITZKER LEVINE LLP.

JONATHAN SCHUMACHER, Plaintiff, represented by W. Joseph Bruckner, LOCKRIDGE GRINDAL NAUEN
P.L.L.P., pro hac vice.

ELIZABETH WALKER, On Behalf of Herself and All Others Similarly Situated, Plaintiff, represented by Archie
I. Grubb, II, BEASLEY, ALLEN, CROW, METHVIN, PORTIS & MILES, P.C.

MARTIN POMEROY, on behalf of himself and all others similarly situated, Plaintiff, represented by David
Andrew Bain, LAW OFFICES OF DAVID A. BAIN, LLC.

NELSON VALDES, Plaintiff, represented by Louis I. Mussman, Ku & Mussman, PA, pro hac vice.

BOSTON AMATEUR BASKETBALL CLUB, III, LTD., on behalf of itself and all others similarly situated,
HOWARD ROBINSON, on behalf of himself and all others similarly situated, LAX & COMPANY, INC., on
behalf of themselves and all others similarly situated & JAMES GRIMES, Plaintiffs, represented by Whitney
E. Street, BLOCK & LEVITON LLP.

LINDA WILLIAMS, on behalf of herself and all others similarly situated, Plaintiff, represented by Gil D.
Messina, MESSINA LAW FIRM, P.C., Joseph M. Alioto, ALIOTO LAW FIRM & Lawrence G. Papale, LAW
OFFICES OF LAWRENCE G. PAPALE.

BRIAN BANK, on behalf of himself and all others similarly situated, Plaintiff, represented by Adam C. Belsky,
GROSS & BELSKY P.C., pro hac vice & Terry Gross, GROSS & BELSKY P.C., pro hac vice.

GLORIA GOLDBLATT, individually and on behalf of all others similarly situated & BREANNA JACKSON,

2 of 10



Plaintiffs, represented by Eric B. Fastiff, LIEFF CABRASER HEIMANN & BERNSTEIN, LLP.

DAVID MCENERNEY, on behalf of himself and all other similarly situated & SETH LYONS, on behalf of
himself and all other similarly situated, Plaintiffs, represented by John D. Radice, RADICE LAW FIRM PC.

CHRISTINA CLEVELAND & GARRETT KINDELSPIRE, on behalf of themselves and all others similarly
situated, Plaintiffs, represented by Manfred P. Muecke, BONNETT FAIRBOURN FRIEDMAN & BALINT PC.

EDWARD PARK, on his own behalf and on behalf of all others similarly situated, Plaintiff, represented by
Jack W. Lee, MINAMI TAMAKI LLP.

SARAH TRAN, on behalf of herself and all others similarly situated, Plaintiff, represented by Michael Glenn
McLellan, FINKELSTEIN THOMPSON LLP.

CHEROKII VERDUZCO, on behalf of herself and all others similarly situated, Plaintiff, represented by Guido
Saveri, SAVERI & SAVERI, INC.

MINGLI CHEN, Plaintiff, represented by Jiangxiao Athena Hou, ZELLE LLP.

RICHARD KING, on behalf of himself and all others similarly situated, Plaintiff, represented by Hilary K.
Scherrer, HAUSFELD LLP.

CHARLES CARTE, on Behalf of Himself and a Class of All Others Similarly Situated, Plaintiff, represented by
Lee Albert, GLANCY PRONGAY & MURRAY LLP, pro hac vice.

CRAIG KELLY, on behalf of himself and all others similarly situated, Plaintiff, represented by Christopher T.
Micheletti, ZELLE LLP.

RICHARD PRICE, Plaintiff, represented by Peter Leckman, LANGER, GROGAN & DIVER, P.C., pro hac
vice.

JON KELLAM & ANDREW NEMIT, Plaintiffs, represented by Craig L. Briskin, MEHRI & SKALET, PLLC.

LEVIN SIMES LLP, On Behalf of Itself and All Others Similarly Situated, Plaintiff, represented by Daniel T.
LeBel, CONSUMER LAW PRACTICE OF DANIEL T. LEBEL.

STEVEN YENINAS, Plaintiff, represented by Braden Beard, HAUSFELD LLP, Jeannine M. Kenney,
HAUSFELD LLP, Bonny E. Sweeney, HAUSFELD LLP & Molly C. Kenney, HAUSFELD LLP.

KEITH ANDERSON, Plaintiff, represented by Michael Glenn McLellan, FINKELSTEIN THOMPSON LLP &
Whitney E. Street, BLOCK & LEVITON LLP.

BARBARA LAWRENCE CONE, individually and on behalf of all others similarly situated, Plaintiff,
represented by Robert S. Kitchenoff, WEINSTEIN KITCHENOFF & ASHER LLC.

ROBERT DERINGER, individually, and on behalf of all others similarly situated, JOHN-GABRIEL LICHT, on
behalf of himself and all others similarly situated & DAVID WELLS, individually, and on behalf of all others
similarly situated, Plaintiffs, represented by David M. Cialkowski, ZIMMERMAN REED, LLP.

JACOB DOMBROSKI, MARISA DOMBROSKI & AUDREY ONDRADE, Plaintiffs, represented by James M.
Dombroski, LAW OFFICES OF JAMES M. DOMBROSKI.

KENT BUSEK, individually, and on behalf of all others similarly situated & STEVEN M. TRAUT WELLS, INC.,
doing business as, Plaintiffs, represented by Daniel E. Gustafson, GUSTAFSON GLUEK PLLC.

ROBERT ROLLAND, individually and and on behalf of all others similary situated & TIMOTHY ST. CYR,
individually and on behalf of all others similarly situated, Plaintiffs, represented by Richard M. Hagstrom,
HELLMUTH & JOHNSON, PLLC.

JAY TILAK, individually, and on behalf of all others similarly situated, Plaintiff, represented by Dianne M.
Nast, NastLaw LLC.

KATHERINE ROSE WARNOCK, individually, and on behalf of all others similarly situated, Plaintiff,
represented by Daniel J. Mogin, MOGINRUBIN LLP, pro hac vice.

EDWARD LAWRENCE & MICHAEL MARTIN, Plaintiffs, represented by Joseph M. Alioto, ALIOTO LAW
FIRM.

UNION LABOR LIFE INSURANCE COMPANY, on behalf of itself and all others similarly situated, Plaintiff,
represented by Paul L. Knight, NOSSAMAN LLP.

HOWARD SLOAN KOLLER GROUP, on behalf of itself and all others similarly situated, Plaintiff, represented

3 of 10



by Robert N. Kaplan, KAPLAN FOX & KILSHEIMER LLP.

ERIC STETZLER, Plaintiff, represented by Thomas P. Pier, ALIOTO LAW FIRM, pro hac vice.

ALL PLAINTIFFS, Plaintiff, represented by Adam J. Zapala, COTCHETT, PITRE & MCCARTHY, LLP, Hilary
K. Scherrer, HAUSFELD LLP, Michael David Hausfeld, HAUSFELD LLP & Steven N. Williams, COTCHETT,
PITRE, SIMON & MCCARTHY.

WILLIAM RUBINSOHN, Plaintiff, represented by Lingel H. Winters, LAW OFFICES OF LINGEL H.
WINTERS.

AMERICAN AIRLINES, INC., (AMR), Defendant, represented by Benjamin Bradshaw, O'Melveny & Myers,
pro hac vice, Dennis S. Schmelzer, DECHERT LLP, Jeffrey Allen Nuxoll Kopczynski, O'Melveny & Myers
LLP, Katrina M. Robson, O'MELVENY & MYERS LLP, Paul Thomas Denis, DECHERT, LLP, Richard G.
Parker, GIBSON, DUNN & CRUTCHER, LLP, Robert Alan Siegel, O'MELVENY & MYERS LLP, Sloane
Ackerman, O'MELVENY & MYERS LLP, pro hac vice & Benjamin G. Bradshaw, O'MELVENY & MYERS,
LLP.

DELTA AIRLINES, INC, a Delaware Corporation, Defendant, represented by James Peter Denvir, III, BOIES,
SCHILLER & FLEXNER LLP, John F. Cove, Jr., BOIES, SCHILLER & FLEXNER LLP, Michael S. Mitchell,
BOIES, SCHILLER & FLEXNER LLP, Abby L. Dennis, BOIES, SCHILLER & FLEXNER LLP, Martha Lea
Goodman, BOIES, SCHILLER & FLEXNER LLP, Rory L. Skaggs, BOIES, SCHILLER & FLEXNER, LLP &
William A. Isaacson, BOIES, SCHILLER & FLEXNER, LLP.

SOUTHWEST AIRLINES CO., a Texas corporation, Defendant, represented by Alden Lewis Atkins, VINSON
& ELKINS LLP, Craig D. Margolis, VINSON & ELKINS LLP, Matthew Duncan, FINE KAPLAN AND BLACK,
R.P.C., Matthew J. Jacobs, Vinson & Elkins LLP, Michael L. Charlson, Vinson & Elkins LLP, Mortimer H.
Hartwell, VINSON & ELKINS LLP, Roberta D. Liebenberg, FINE, KAPLAN AND BLACK R.P.C., William
Parker Sanders, SMITH, GAMBRELL & RUSSELL, LLP, Joseph Goldberg, FREEDMAN BOYD
HOLLANDER GOLDBERG URIAS & WARD, P.A. & Vincent J. Ward, FREEDMAN BOYD HOLLANDER
GOLDBERG URIAS & WARD, P.A.

UNITED AIRLINES, INC., Defendant, represented by Kent Alan Gardiner, CROWELL & MORING LLP, Paul
Laurence Yde, FRESHFIELDS BRUCKHAUS DERINGER US LLP, Brendan Sepulveda, CROWELL &
MORING LLP, Cheryl Anne Falvey, CROWELL & MORING LLP, David Martin Schnorrenberg, CROWELL &
MORING LLP & Joseph Lee Meadows, CROWELL & MORING, LLP.

FREDERICK ISAACSON, Defendant, represented by W. Scott Simmer, BARON & BUDD, P.C.

UNITED CONTINENTAL HOLDINGS, INC., a Delaware corporation, Defendant, represented by Kent Alan
Gardiner, CROWELL & MORING LLP, Paul Laurence Yde, FRESHFIELDS BRUCKHAUS DERINGER US
LLP, Cheryl Anne Falvey, CROWELL & MORING LLP & David Martin Schnorrenberg, CROWELL &
MORING LLP.

AMERICAN AIRLINES GROUP, INC., a Delaware corporation, Defendant, represented by Richard G.
Parker, GIBSON, DUNN & CRUTCHER, LLP, Benjamin G. Bradshaw, O'MELVENY & MYERS, LLP &
Katrina M. Robson, O'MELVENY & MYERS LLP.

MEMORANDUM OPINION

COLLEEN KOLLAR-KOTELLY, District Judge.

Presently before the Court is Plaintiffs' [270] Notice of Motion and Motion for an Extension of Fact Discovery
Deadlines pursuant to Federal Rule of Civil Procedure 16(b)(4). Defendants Delta Air Lines and United
Airlines, Inc. oppose Plaintiffs' Motion, and assert that the discovery schedule set forth in this Court's
February 14, 2018 Amended Scheduling Order Regarding Discovery and Class Certification, ECF No. 207,
should not be altered. The Court acknowledges that it has set a strict schedule for discovery and exhorted the
parties to comply with the deadlines therein; however, upon careful consideration of the pleadings,[1] the
relevant legal authorities, and the entire record, the Court finds warranted an extension of the deadlines in the
Amended Scheduling Order. Accordingly, the Court GRANTS Plaintiffs' [270] Motion for an Extension of Fact
Discovery Deadlines, for the reasons described in more detail herein.

I. BACKGROUND

This case involves a multidistrict class action litigation brought by Plaintiffs, who are purchasers of air
passenger transportation for domestic travel, against [remaining] Defendants, Delta Air Lines, Inc. ("Delta")
and United Airlines, Inc. ("United"), two of the four largest commercial air passenger carriers in the United
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States, based on allegations that Defendant airlines willingly conspired to engage in unlawful restraint of
trade. See generally Corrected Consolidated Amended Class Action Complaint, ECF 184. [2]

On January 30, 2017, this Court set a [152] Scheduling Order Regarding Discovery and Briefing on Motion
for Class Certification. On February 22, 2017, the Court entered a Minute Order noting that there was a joint
request by the parties to extend a discovery deadline set forth in this Court's [152] Scheduling Order, and the
Court granted this request. See February 22, 2017 Minute Order. On February 5, 2018, the parties filed a
[204] Joint Status Report setting out a proposed amended schedule for discovery. The Court held a status
conference on February 12, 2018, to discuss scheduling issues, and on February 13, 2018, the Court issued
an [207] Amended Scheduling Order Regarding Discovery and Class Certification, whereby the close of fact
discovery is set for January 31, 2019, and a class certification motion is to be filed by February 7, 2019.[3] On
April 26, 2018, Plaintiffs filed an [231] Unopposed Motion for Extension of Time to Complete Discovery, solely
regarding third party discovery, and this request was granted by the Court.

On August 24, 2018, Plaintiffs filed the instant Motion for Extension of Time to Complete Discovery, ECF No.
270, wherein Plaintiffs request that this Court "extend the fact discovery deadline and certain other interim
discovery deadlines, as well as the deadlines for the submission and briefing of Plaintiffs' motion for class
certification, the deadline for depositions, the deadline for serving requests for admissions, and the deadlines
for motions to compel by six months." Pls.' Mem. at 5.[4] Plaintiffs assert that this request for an extension of
discovery is predicated on a recent "issue with United's "core" document production," which constitutes good
cause to extend the discovery deadlines. Pls.' Mem. at 5-6. More specifically, Plaintiffs assert that United
produced more than 3.5 million [core] documents to the Plaintiffs, but "due to United's technology assisted
review process ("TAR"), only approximately 17%, or 600,000, of the documents produced are responsive to
Plaintiffs' requests," and Plaintiffs must sort through them to determine which ones are responsive, which
requires additional time. Id.

Defendants Delta and United oppose Plaintiffs' request for an extension, but for the reasons set forth herein,
this Court shall GRANT Plaintiffs' Motion for an Extension of Fact Discovery Deadlines, with the proviso that
no further extensions of discovery will be considered by this Court.

II. LEGAL STANDARD

Pursuant to Federal Rule of Civil Procedure 16(b)(4): "A schedule may be modified only for good cause and
with the judge's consent." Similarly, Local Civil Rule 16.4 provides that the Court "may modify the scheduling
order at any time upon a showing of good cause." In evaluating good cause, the Court considers the following
factors:

(1) whether trial is imminent; (2) whether the request is opposed; (3) whether the non-moving party
would be prejudiced; (4) whether the moving party was diligent in obtaining discovery within the
guidelines established by the court; (5) the foreseeability of the need for additional discovery in light of
the time allotted by the district court; and (6) the likelihood that discovery will lead to relevant evidence.

Rae v. Children's Nat'l Med Ctr., Civil Action No. 15-736, 2017 WL 1750255, at *2-3 (D.D.C. May 4, 2017) (citing
Childers v. Slater, 197 F.R.D. 185, 188 (D.D.C. 2000)). "The primary consideration in the "good cause" analysis is
whether the party seeking the amendment was diligent in obtaining the discovery sought during the discovery
period [and] [a]n additional, yet secondary, consideration is the existence or degree of prejudice to the party
opposing the modification." See Equal Rights Ctr. v. Post Properties, Inc., No. 06-cv-1991, 2008 WL 11391642, at *1-2
(D.D.C. May 27, 2008) (internal quotation marks and citations omitted).

These factors relevant to showing "good cause" will be analyzed by the Court in the discussion set forth
below, beginning with Plaintiffs' diligence and whether there is any prejudice to the Defendants.

III. DISCUSSION

A. Plaintiffs' Diligence

Plaintiffs contend that a showing of diligence involves three factors — (1) whether the moving party diligently
assisted the Court in developing a workable scheduling order; (2) that despite the diligence, the moving party
cannot comply with the order due to unforeseen or unanticipated matters; and (3) that the party diligently
sought an amendment of the schedule once it became apparent that it could not comply without some
modification of the schedule. See Dag Enters., Inc. v. Exxon Mobil Corp., 226 F.R.D. 95, 106 (D.D.C. 2005) (Kollar-Kotelly,
J.)

First, there is no dispute that the parties diligently assisted the Court in developing workable scheduling
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orders through their preparation of Joint Status Reports prior to the status conferences in which discovery
issues and scheduling were discussed, and in their meetings with the Special Master, who is handling
discovery matters in this case. The parties were able to agree upon various deadlines and have been working
diligently to meet those deadlines, particularly concerning the February 14, 2018 Amended Scheduling Order.
Accordingly, the first factor necessary for a demonstration of Plaintiffs' diligence has been met.

Second, Plaintiffs assert that, subsequent to the commencement of fact discovery in late January 2017, they
served their core document requests in a timely manner and, as reflected in the Status Reports filed by the
parties, they negotiated Defendants' objections to their requests, the scope of production, search
methodologies, and protocols. Pls.' Mem. at 15 (citing the Kenney Declaration and various Joint Status
Reports). Completion of core document production was set for April 30, 2018, and by that date, Defendants
American, United and Delta produced approximately 6 million documents to the Plaintiffs.[5] Despite having
staffed their discovery review with 70 attorneys, who began their review "as soon as the [documents] could be
processed into Plaintiff's review platform following production on April 30," Plaintiffs indicate that they will be
unable to complete the review in time to use these documents for depositions and other purposes, if certain
scheduling deadlines are not extended. Pls.' Mem. at 10. Accordingly, Plaintiffs seek an extension of certain
scheduling order deadlines so that they are afforded "a meaningful opportunity to review the discovery they
have diligently pursued and for which they secured production." Pls. Mem. at 15.

Defendants United and Delta question whether Plaintiffs have staffed the document review with 70 attorneys
and suggest that Plaintiffs identify the 70 attorneys and how many hours they are working and/or that this
Court review Plaintiffs' counsel's monthly time sheets to verify this statement. See United Opp'n at 20; Delta
Opp'n at 4. Defendants do not provide any support for their request, and the Court finds it unnecessary to
require Plaintiffs to produce a list of attorneys working on this matter, or to engage in any additional review of
monthly time reports.[6] The Court assumes that counsel for Plaintiffs, as an officer of the court, has
represented accurately the way in which this case is being staffed. Delta then questions why it would take
Plaintiffs so long to comb through 6 million documents and tries to extrapolate how long it would take to
review the entire set of documents based on a review of 3 documents per minute when working with a
hypothetical set of documents. See Delta Opp'n at 4-5. Plaintiffs dispute Delta's hypothetical analysis as
"preposterous." Pls.' Reply at 18; see Grossman [Second] Decl., ECF No. 279-1, 3-5 (discussing why the
Delta analysis is unreasonable).[7] United notes that it engaged "over 180 temporary contract attorneys to
accomplish its document production and privilege log process within the deadlines" set by Court and
accordingly, Plaintiffs should be expected to engage in the same expenditure of resources. United Opp'n at
20. The Court finds that these contentions by Delta and United do not address the issue at hand — whether
Plaintiffs had to deal with unforeseen or unanticipated matters, which justify Plaintiffs' request for additional
time.

Plaintiffs contend that they "could not have foreseen United's voluminous document production made up [of]
predominantly non-responsive documents resulting from its deficient TAR process when they jointly proposed
an extension of the fact discovery deadline in February 2018." Pls.' Mem. at 15-16.[8] Plaintiffs explain that
United's production was based on the results of the TAR process and to ensure accuracy and completeness,
the parties entered into an agreement regarding a validation Protocol. See Pls.' Mot, Kenney Decl. Ex. 1
[Plaintiffs' (Initial) Proposals for United's Pre-TAR Search Term Culling & TAR Validation Process], Ex. 2
[Plaintiffs' Revised Proposals for United's Pre-TAR Search Term Culling & TAR Validation Process], Exs. 3-4
[e-mail exchange between counsel regarding the TAR process and the Protocol].[9] The Protocol (also
referred to as the March 26 TAR Agreement) provided that the parties agree that:

United will not "pre-set" its target value for estimated recall (i.e., the percent of responsive documents to
be produced from the TAR corpus based on the control set metrics) at 75%. Instead, United will set a
minimum estimated recall rate of 75% but will endeavor to achieve a higher estimated recall rate if that
rate may be obtained with a reasonable level of precision through reasonable additional training effort,
taking into account the concept of proportionality and the deadline for substantial completion of
document production. Plaintiffs and United will meet and confer to attempt to reach agreement
regarding an acceptable recall rate after TAR training is well advanced and United reasonably believes
further training to obtain a higher recall is not practicable.

Ex. 2 D. Recall is a "measure of completeness, reflected by the proportion (i.e., percent) of responsive
documents found through a search process out of all possible responsive documents in the collection.
See Grossman [First] Decl., ECF No. 270-3, 10 (emphasis omitted). Precision is a "measure of accuracy, or
the proportion (i.e., percent) of the documents identified by a search or review process that are actually
responsive." Id. Pursuant to the Protocol, United was to engage in validation testing by reviewing a statistically
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representative sample of documents to test the accuracy of TAR as to the responsiveness of the documents,
and United would report to Plaintiffs the results of this review, which would permit Plaintiffs to calculate the
rate of precision and the rate of recall. Ex. 2 E. More specifically, United would provide Plaintiffs with, inter

alia, the total number of documents coded by the human reviewer as: (1) Responsive in the validation sample
but predicted as Not Responsive by TAR ("false negatives"); (2) Responsive in the validation sample and
correctly predicted as Responsive by TAR ("true positives"); and (3) Not Responsive in the validation sample
but incorrectly predicted as Responsive by TAR ("false positives"). See id.

On April 27, 2018, one business day before the April 30, 2018 production deadline, United provided the TAR
validation metrics to Plaintiffs and reported the precision and recall results from the "control set," where the
estimated recall was 85% and the estimated precision was 58%, and United provided the validation sampling
metrics required by the Protocol. Pls.' Mem. at 9. When Plaintiffs analyzed the metrics, they found that the
statistics from the validation sample indicated that the TAR process resulted in a recall of 97.4% and
precision of 16.7%. See Kenney Decl., ECF No. 270-4, 20. Beginning in May and continuing through late July,
Plaintiffs and United engaged in a series of back and forth exchanges regarding the metrics and the reasons
why the results between the control set and final production varied, culminating in United indicating that "it
had incorrectly reported the control set metrics, and that the correct control set metrics were, in fact,
consistent with the validation sample results." Pls.' Mem. at 9; see Ex 5 [e-mail exchange between counsel
post-dating the production] at 2. According to Plaintiffs, that is when they "fully understood" that the core
production of 3.5 million documents contained only 600,000 documents that were responsive. Pls.' Mem. at
10.

Plaintiffs explain that they consulted with United, and the parties considered various options to "alleviate the
problem," but the answer seems to be that unless United starts the process over, Plaintiffs must review all the
documents.[10] Pls.' Mem. at 6; Grossman [First] Decl. 18. One of these options was for Plaintiffs to use their
own TAR methodology, which they use to prioritize documents, but Plaintiffs determined that, "even with
further training, the tool is unlikely to weed out the millions of non-responsive documents from United's
production." Pls.' Mem. at 11; Kenney Decl. 25. Because Plaintiffs are unable to segregate the large number
of non-responsive documents from the responsive documents within the time remaining before the discovery
deadline, so that they can use the responsive documents to prepare for depositions, motions practice, and
trial, they have asked this Court for an extension of the deadline.[11]

Delta does not challenge the proposition that Plaintiffs had to address unforeseen or unanticipated matters;
instead, Delta questions why Plaintiffs were unable to use their own TAR process to segregate documents,
but this is explained to the Court's satisfaction in the Plaintiffs' pleadings and attachments thereto. United
seems to shift the blame onto Plaintiffs regarding their core production, which encompasses millions of non-
responsive documents, under the theory that Plaintiffs always stressed their desire for a high TAR recall
without focusing on precision. See United Opp'n at 10 ("Plaintiffs got what they bargained for."); Sepulveda
Decl. 18-19 (indicating that Plaintiffs approved of a proposed 85% recall without asking about the
corresponding precision estimate because they were concerned with recall more than precision); Lewis Decl.
19 (defining recall and precision).[12] United's assertion is contradicted however by the language of the
Protocol, which notes that "a reasonable level of precision" was a concern. See Pls.' Ex. 2 D.

In its Opposition, United spends a good deal of time on its argument that its precision level and the resulting
document production are reasonable, but that argument is irrelevant to the issue at hand, which is whether
United's core production of 3.5 million documents — containing numerous nonresponsive documents — was
unanticipated by Plaintiffs, considering the circumstances leading up to that production. Having reviewed the
Protocol and the correspondence between counsel, and the declarations attached to the pleadings, the Court
finds that Plaintiffs have demonstrated that despite exercising diligence, there are unforeseen or
unanticipated matters which thwart their compliance with the deadlines previously set. Accordingly, the
second factor for a demonstration of Plaintiffs' diligence has been met.

This brings us to the third factor, whereby Plaintiffs must have diligently sought an amendment of the
schedule once it became apparent that they could not comply with it. Delta asserts that Plaintiffs knew the
size of the document production as of April 30, 2018, but they did not file the instant Motion until August of
2018. United argues that "[w]hile it is true that the control set disclosure contained in United's April 27 letter
contained an error, Plaintiffs nonetheless had sufficient information as of April 27 to object to United's TAR
precision and engage in meet-and-confer discussions," but they did not do so. United Opp'n at 14. United
notes that Plaintiffs "waited" until May 23, 2018, to ask questions about the discrepancy between the control
set and the actual production, but even then, they did not raise objections to the precision of the production
until August 16, 2018, when they indicated that they were going to seek an extension of deadlines.
See Selpulveda Decl. 25-26, 33. As previously discussed, Plaintiff and United engaged in multiple discussions
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after the April 30, 2018 core document production, to try to determine the reasons for the discrepancy in recall
and precision between the control set and the actual production and to attempt to resolve the issue of
Plaintiffs having to sift through so many non-responsive documents, but there was no resolution of this issue.
In the meantime, Plaintiffs devoted considerable resources to the review of the United documents prior to
filing this motion seeking an extension. The record before this Court indicates that approximately three weeks
after the end of the e-mail exchange between counsel, Plaintiffs informed United that they would be filing a
motion to extend discovery deadlines, and that motion was filed about a month prior to the first deadline
which they seek to extend. Considering the circumstances in this case, the Court finds that Plaintiffs
exercised diligence in seeking an extension of deadlines, and accordingly, Plaintiffs have demonstrated all
three factors necessary for a finding of diligence.

2. Prejudice to the Non-Moving Parties

The Court next turns to an evaluation of any prejudice to the non-moving parties if the requested deadlines
are extended by six months. On the one hand, United's only claim of "prejudice" rests on its allegation that, if
the extension is granted, it will "put this action on a path for trial in mid-2020, some five years after the putative
class complaints were filed in the summer of 2015," and Plaintiffs "should not be allowed to prolong this
action any longer[.]" United Opp'n at 5 (emphasis in original). Delta alleges that it has "expended significant
resources to ensure timely compliance with the Court's deadlines [and] Delta has relied on these deadlines in
scheduling depositions for its senior executives, and it would be highly disruptive to cancel and reschedule
those depositions[.]" Delta Opp'n at 2.

On the other hand, Plaintiffs have articulated that "[a]bsent a schedule extension, Plaintiffs will be forced to
proceed with depositions, and possibly to summary judgment at the close of fact discovery, without the
benefit of a sufficient review of the documents."[13] Plaintiffs note that they seek an extension of discovery
five months before the fact discovery deadline as opposed to after the close of discovery or on the eve of trial,
and furthermore, they do not seek to serve new discovery, and therefore, the extension poses no unfair
surprise to the Defendants. In summing up the balance of prejudices in this case, Plaintiffs state that:

The only impact of Plaintiffs' proposed extension is to shift the case schedule out six months for the fact
discovery and the class certification deadline, depositions, requests for admissions, and motions to
compel. Plaintiffs' proposal does not affect the pretrial schedule since the schedule for summary
judgment, other pretrial proceedings, and trial has not been set. Plaintiffs' need for sufficient time to
review the documentary record — key to liability in this case — prior to taking depositions outweighs
any potential inconvenience to Defendants from a six month delay.

Pls.' Mem. at 21; see United States v. Sci. Applications Int'l Corp., 301 F.R.D. 1, 4 (D.D.C. 2013) ("[M]inimal delay to the
trial is significantly outweighed by the potential value that the evidence has to a central issue at retrial."); see

also Equal Rights Ctr. v. Post Properties, Inc., 2008 WL 11391642, at *2 (finding prejudice was minimal where the
summary judgment and trial were still distant).

Weighing the Defendants' vague claims of "prejudice" against the actual prejudice that the Plaintiffs will incur
in not having sufficient information before undertaking depositions, in the context of this multidistrict class
action lawsuit where the potential class includes millions of persons, the Court finds that Plaintiffs' claim of
prejudice in not having the deadlines extended far outweighs any inconvenience that Defendants will
experience if the deadlines are extended. Accordingly, this factor of prejudice weighs in favor of Plaintiffs'
request for extension of deadlines.

3. Other Factors for the Court to Consider

The other factors that weigh into this Court's consideration of whether to modify a schedule are: (1) whether
the request for modification is opposed; (2) the trial date; (3) the likelihood discovery will lead to relevant
evidence; and (4) the foreseeability of the need for additional discovery in the light of time allotted by the
district court. The Court acknowledges that the request for extension of deadlines is opposed and the Court
has addressed the arguments set forth by all parties within this Memorandum Opinion. In this case, no
pretrial or trial date has been set, and trial is not imminent. Because this is a production of core documents by
the Defendants, and the production was made after numerous negotiations regarding search terms and
methodologies, it is no stretch of the imagination that the documents which are responsive to Plaintiffs'
discovery requests are likely to lead to relevant evidence.

With regard to the foreseeability of the need for additional discovery, the Plaintiffs explain that "the parties
waited until they had largely completed search methodology negotiations to propose a schedule so
Defendants would have [a] realistic sense of how much time was needed for production." Pls.' Mem. at 22.
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The Court set a strict schedule for discovery and insisted repeatedly that the parties comply with the
deadlines in that schedule. The parties proceeded with discovery and they were complying with those
deadlines until Plaintiffs received United's core production, which included numerous unanticipated non-
responsive documents due to a glitch in United's TAR production. Thereafter, Plaintiffs realized that they
would not be able to review all the United documents in accordance with the current deadlines, and they
requested an extension in a timely manner. Accordingly, Plaintiffs' need for additional time to pursue
discovery did not become apparent to the Plaintiffs until after United produced its core documents. Taken
together, these additional factors relevant to the "good cause" analysis weigh in favor of the Plaintiffs.

IV. CONCLUSION

The legal standard for this Court to modify a schedule permits this Court to exercise its discretion so long as
the party seeking the modification shows good cause. In the instant case, Plaintiffs have demonstrated that
they were diligent in assisting the Court to develop a workable scheduling order. Plaintiffs have demonstrated
further that their compliance with the deadlines set in that scheduling order is hindered by matters that were
unforeseen; i.e., United's production of core documents that varied greatly from the control set in terms of the
applicable standards for recall and precision and included a much larger number of non-responsive
documents that was anticipated. Additionally, Plaintiffs diligently sought an amendment of the schedule after
it became apparent that there was no way to resolve the excess non-responsive document issue short of
starting over, and the 70 attorneys engaged in document review were not going to be able to complete the job
under the current deadlines. Moreover, while the Plaintiffs have claimed credibly that a denial of an extension
of the deadlines will harm their ability to pursue their case in an informed manner, particularly regarding
depositions, the Defendant have not proffered any prejudice except for general protestations of delay and
inconvenience.

The Court concludes, in the exercise of its discretion, that Plaintiffs have demonstrated good cause to warrant
an extension of deadlines in this case based upon Plaintiffs' demonstration of diligence and a showing of
nominal prejudice to the Defendants, if an extension is granted, while Plaintiffs will be greatly prejudiced if the
extension is not granted. Accordingly, the Court shall GRANT Plaintiffs' [270] Motion for Extension of Fact
Discovery Deadlines, with the proviso that no further extensions of discovery will be considered by this Court.
A separate Order accompanies this Memorandum Opinion.

[1] Plaintiffs' Notice of Motion and Motion for an Extension of Fact Discovery Deadlines ("Pls.' Mot."), ECF No.
270; Plaintiffs' Memorandum of Law in support of its Motion ("Pls.' Mem."), ECF No. 270-1; Defendant Delta
Air Lines, Inc.'s Opposition to Plaintiffs' Motion ("Delta Opp'n"), ECF No. 274; Defendant United Airlines,
Inc.'s Opposition to Plaintiffs' Motion ("United Opp'n"), ECF No. 276; and Plaintiffs' Reply Memorandum of
Law in support of Plaintiffs' Motion ("Pls.' Reply"), ECF No. 279. The motion is fully briefed and ripe for
adjudication.

[2] Defendants Southwest Airlines Co. and American Airlines, Inc. have entered into settlement agreements
with the Plaintiffs.

[3] The Court held several status conferences in this case where discovery and scheduling issues were
discussed. (May 11, 2017; September 19, 2017; November 16, 2017; February 12, 2018; June 6, 2018). Prior
to each status conference, the parties filed a joint status report.

[4] Page references are to the page numbers assigned by the electronic case filing (ECF) system.

[5] Approximately 5.1 million documents were produced on April 30, 2018. Kenney Decl. 16. Jeannine M.
Kenney is an attorney admitted to practice law in the District of Columbia and Pennsylvania, and a partner at
Hausfeld, LLP, one of the Court-appointed Co-Lead Counsel for Plaintiffs in this case. Kenney Decl. 1.

[6] Plaintiffs provide this Court with monthly cumulative time and expense reports, in accordance with the
Court's Order of February 29, 2016. These reports do not provide the granular detail that Defendants are
suggesting.

[7] Maura R. Grossman is a Research Professor in the David R. Cheriton School of Computer Science at the
University of Waterloo, in Ontario, Canada, and she is also an eDiscovery attorney and consultant in New
York. Grossman [First] Decl. 1.

[8] Plaintiffs anticipated the production of about 3 million documents and believed a nine-month period to
review documents would be sufficient. Pls.' Mem. at 16. United questions Plaintiffs' method of estimating the
number of documents that would have been produced. United Opp'n at 19.

[9] Plaintiffs engage in a more detailed discussion of the negotiation history and TAR Protocol in their Reply.
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[10] In their briefing, the Plaintiffs and United both reference a potential overlay from United that would
identify the documents that would have been produced at a higher level of precision, but there is
disagreement as to the effectiveness of such overlay, and at this point, it is too late for any overlay to be a
factor considered regarding this Motion.

[11] This Court does not find it necessary to address specifically Plaintiffs' allegation that Defendant United
"dumped" documents on them thereby shifting the pre-production burden, or Defendant's counter-allegation
that, in October of 2017, Plaintiffs indicated that they did not want Defendants to manually review the
documents to cull out non-responsive ones. These allegations are tangential to the issue of whether there
were unforeseen or unanticipated matters, i.e., a greater than anticipated number of non-responsive
documents arising from the TAR process and errors associated therewith, which impede Plaintiffs from
meeting the current deadlines.

[12] Brendan Selpulveda is an attorney admitted to practice law in the District of Columbia and Virginia, and
an associate with the law firm of Crowell & Moring, which represents Defendant United Airlines, Inc.
Selpuveda Decl. 1. David D. Lewis is the Chief Data Scientist for Brainspace, a business of Cyxtera
Technologies. Lewis Decl. 1.

[13] Pending before this Court is a motion by Defendants to set a summary judgment briefing schedule, ECF
No. 277.

End of Document.
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